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AbstrActs 
International human rights law is showing an increasing concern for the phenomenon of domestic and sexual 
violence against women. This innovation has provoked both positive and critical reactions. The article aims to 
assess the impact of international human rights law on national policies to combat domestic and sexual violence. 
After a theoretical framing of the issue, the author highlights how international law has contributed to the 
criminalisation of conduct that is harmful for women but has traditionally been considered licit or unworthy of 
punishment. Then, it turns to examine a few problems arising from the use of criminal law in a propulsive way, 
as a means to protect fundamental rights. Finally, the article proposes some general reflections about the role of 
international human rights law in combating violence against women.

Il diritto internazionale dei diritti umani sta dimostrando un interessamento sempre maggiore nei confronti del 
fenomeno della violenza domestica e sessuale contro le donne; questa innovazione, perlopiù salutata con favore, 
non ha peraltro mancato di suscitare perplessità. Nel contesto delineato, l’articolo si propone dunque di valutare 
l’impatto del diritto internazionale dei diritti umani sulle politiche nazionali di contrasto alla violenza domestica 
e sessuale. Dopo un inquadramento teorico del problema, l’Autrice evidenzia come il diritto internazionale abbia 
contribuito alla criminalizzazione di condotte offensive, tradizionalmente considerate lecite o non meritevoli di 
criminalizzazione; quindi, passa ad esaminare alcuni dei problemi che discendono dall’uso del diritto penale in 
chiave propulsiva, come mezzo di tutela dei diritti fondamentali. L’analisi è infine completata da alcune riflessioni 
generali intorno al ruolo del diritto internazionale dei diritti umani nel contrasto alla violenza contro le donne.

Gender and Domestic Violence, 
International human rights 
law

Violencia de género y doméstica, 
Derecho internacional de los 

derechos humanos

Violenza di genere e domestica, 
Diritto internazionale dei 

diritti umani

The Impact of International Human Rights Law on National 
Policies to Combat Domestic and Sexual Violence Against 
Women*

L’impatto del diritto internazionale dei diritti umani sulle politiche
di contrasto alla violenza contro le donne

El impacto del derecho internacional de los derechos humanos en las 
políticas para combatir la violencia contra las mujeres

Sofia Braschi
Assegnista di ricerca in diritto penale presso l ’Università degli Studi di Pavia

sofia.braschi@unipv.it

Diritto penale e violenza di genere
derecho penal y violencia de género
gender violence and criminal law

* This paper constitutes the updated and integrated version of the presentation given at the X AIDP International Symposium for Young Penalists 
– Criminal Justice in the Prism of Human Rights, held at the University of Bologna on 27-28 October 2022. It is part of a research supported 
by Fondazione Cariplo within the call “Ricerca Sociale – 2021” (grant no. 2021-1251).
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El derecho internacional de los derechos humanos está mostrando un interés creciente por el fenómeno de la 
violencia doméstica y sexual contra las mujeres, innovación que ha provocado reacciones tanto positivas como 
críticas. En este contexto, el artículo intenta evaluar el impacto del derecho internacional de los derechos humanos 
en las políticas nacionales de lucha contra la violencia doméstica y sexual. Tras un planteamiento teórico del 
problema, la autora destaca cómo el derecho internacional ha contribuido a la criminalización de conductas 
ofensivas, pero tradicionalmente consideradas lícitas o no merecedoras de reproche penal. Posteriormente, se 
examinan algunos de los problemas derivados de la utilización del derecho penal como medio de protección de 
los derechos fundamentales. Por último, el artículo ofrece algunas reflexiones generales sobre el rol del derecho 
internacional de los derechos humanos en la lucha contra la violencia hacia las mujeres.
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Introduction.
“Criminal policy and human rights: a troubled relationship because highly ambiguous”. In 

1988, this is how Prof. Delmas-Marty began her reflection on the relationship between crim-
inal policy and human rights in Europe. “In the name of a criminal policy that is supposed to 
be realistic, a number of attacks on human rights are developing” noted the eminent academic; 
however, “criminal law and criminal policy are also the means of enforcing new rights”1 .

In introducing the following analysis, it would be redundant to point out how the ambi-
guity Delmas-Marty was already talking about at the end of the 1980s has been increased by 
the successive development of international human rights law. In fact, it is well-known that 
international courts have in the meantime exercised an essential role in the upholding of some 
fundamental principles of protection, including in legal areas traditionally ignored by criminal 
studies. Perhaps less known, but still widely scrutinised by academics, are the issues arising 
from the use of criminal law as a penal driver in protecting human rights2. 

Therefore, it seems more useful to start by making some brief remarks on the focus and 
structure of this report. It is based on a preliminary observation: in recent years, international 
law has shown an increasing interest in the phenomenon of violence against women. Even if 
we overlook the numerous actions taken on a global level, in Europe, as known, the issue is at 
the centre of a specific convention opened for signature in 2011 and now signed by 37 states; 
moreover, it is the object of an increasingly more intense legislative activity of the European 
Union, recently resulting in the Proposal for a Directive on combating violence against wom-
en and domestic violence3. Although this renewed interest has been mostly welcomed, in Italy 
some scholars have pointed out that the need to fulfil international requirements is leading 
to an excessive hardening of the punitive response4; hence the necessity to assess how human 
rights law is actually influencing our domestic legislation regarding violence against women.

Being such a broad topic, we must circumscribe our field of investigation. First of all, as 
it is impossible to thoroughly examine all international sources, we focus on the European 
Convention on Human Rights and the Council of Europe Convention on Preventing and 
Combating Violence Against Women and Domestic Violence (hereinafter the Istanbul Con-
vention). Taking the Italian system as the main point of observation, we analyse their impact 
on national criminal policies. With reference to both treaties, we concentrate on the phenom-
ena of domestic and sexual violence5.

We then proceed as follows: after a short theoretical framing of the issue, we set out some 
considerations highlighting the benefits that international human rights law has brought to 

1  Delmas-Marty (1988), p. 205.
2  On the last point, for all, Viganò (2011a), p. 2651 ff. With reference to the first profile, it is sufficient to recall the impact of the case-law of 
the European Court of Human on the principle of legality: since it is impossible to fully render the broad literature on the topic, we just refer 
to Massaro (2020), p. 92 ff. and the authors cited therein.
3  The proposal implements the strategy for gender equality, set out in spring 2020 (see the document A union of equality: the strategy for gender 
equality 2020-2025, available at ec.europa.eu); despite the title, it does not, however, contain any obligation to criminalize domestic violence 
(on this point, text and nt. 26 below). In addition to this act, it is worth recalling that the European Union has addressed the issue of violence 
against women, inter alia, by laying down minimum standards of assistance and protection for the victims of crime (Directive 2012/29/EU).
4  Maugeri (2021), p. 19, with special reference to the European Union law; Vitarelli (2020), p. 466 ff., also in relation to the Istanbul 
Convention.
5  Indeed, domestic and sexual violence are both characterized by the circumstance of taking place essentially in a private context, thus 
differentiating themselves from other forms of aggression against women (think, for example, of sexual harassment or trafficking for the 
purpose of exploitation of prostitution); this common element, however, assumes a particular significance for international law, which 
traditionally focuses on violations of rights that take place in the public sphere. With regard to the meaning of the concept of “domestic 
violence”, we just recall that, according to the Istanbul Convention, the expression identifies “all acts of physical, sexual, psychological or 
economic violence that occur within the family or domestic unit or between former or current spouses or partners, whether or not the 
perpetrator shares or has shared the same residence with the victim” (art. 3(b)). The Italian system does not contain crimes specifically aimed 
at punishing this form of violence, whose repression is therefore entrusted to numerous offences (e.g., Articles 572, 582, 583, 583-sexies, 610, 
612, 612-bis of the Criminal Code): on this point, see Braschi (2022), p. 318 ff.
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fighting violence against women. We then discuss the problems related to the increasing num-
ber of obligations to criminalise within the regional conventions for the protection of human 
rights; the findings of the survey allow us to draw the conclusions regarding the role that 
human rights law can play in combating violence against women.

Framing the issue: the sources and binding nature of international 
obligations to criminalise.

From a theoretical point of view, the study of the impact of human rights law on legislation 
against violence against women must be framed within the more general issue of the influence 
exerted on criminal policy by international “positive obligations”. In brief, in order to ensure 
the fulfilment of a human right, the state is required not only to abstain from committing 
violations (negative obligations) but also to take actions aimed at avoiding infringements 
perpetrated by individuals (positive obligations)6 . Therefore, it must resort to criminal law, by 
introducing deterrent penal provisions (substantive obligations) and conducting actual inves-
tigations when the right is violated (procedural obligations)7 .

The obligations to criminalise violence against women are contained only in international 
treaty law, especially within the framework of regional human rights conventions8 . Indeed, 
on a global level, apart from a few exceptions relating to international criminal law and hu-
manitarian law9, there appear to be no other treaties including obligations to criminalise. 
Nevertheless, there are some prominent declarations condemning violence against women. As 
an example, we can mention the Declaration on the Elimination of Violence against Women, 
pronounced by the General Assembly of the United Nations (1995): this was the first interna-
tional document to define violence against women as a violation both of women’s fundamental 
rights and of the ban on discrimination. Another example is the resolutions adopted by the 
Commission on the Elimination of Discrimination against Women (hereafter CEDAW) 
dating from General Recommendation No. 19 of 199210. Although the above-mentioned acts 
do not have the force to compel states to amend their criminal law, it would be wrong to think 
that they are lacking in legal consequences and have a merely moral relevance: insofar as they 
have a high acceptance level, these declarations result in the creation of practices that can, over 
time, acquire the force of principles of customary international law11 .

From this overview, we can glean that it is possible to speak in terms of “obligations to 
criminalise” only with reference to regional conventions for the protection of human rights12; 
however, it must be emphasised that the impact of these acts on criminal policy is not always 
the same as it changes in relation to the structure and binding power of each provision.

With regard to structure, two types of obligations can be distinguished. In the first case, 
the criminalisation of a conduct may constitute the premise of a more general duty of due 
diligence, aimed at ensuring an effective protection of the right under the convention13. Here 
the legislature is required to adopt all reasonable means at its disposal to prevent the infringe-
ment of a fundamental right; these may include the provision of a criminal offence capable of 

6  Ex multis, Chenal (2006), p. 178; Pisillo Mazzeschi (2020), p. 60 ff. and 108.
7  On this point Viganò (2011b), p. 247 ss. Within internationalist scholars Pisillo Mazzeschi (2020), p. 62, who refers this notion to 
“situations in which a State is obliged to adopt certain positive measures of a procedural or instrumental nature, with a preventive or repressive 
aim, to protect human rights, in particular the right to life and the prohibition of inhuman and degrading treatment”.
8  On this point see De Vido (2018), p. 395, according to whom the prohibition of domestic violence and feminicide has already assumed the 
status of customary law.
9  Indeed, Articles 7 and 8 of the Rome Statute of the International Criminal Court include sexual assaults and other forms of violence 
typically committed against women (sexual slavery, forced prostitution, forced pregnancy, forced sterilization) within the scope of crimes 
against humanity and war crimes: for more details on this point, also in an historical perspective, Poli (2009), p. 400 ff.
10  For further information on this treaty, promoted by the United Nations in 1979, Pisillo Mazzeschi (2020), p. 147 f. An overview of the 
main international acts on violence against women can be found in Re (2017), p. 173 ff.
11  On the “generating” or “catalyzing” effect of soft law Conforti e Iovane (2021), p. 49. The CEDAW General Recommendation No. 35 itself 
states that “the prohibition of gender-based violence against women has evolved into a principle of customary international law”: on this 
point, however, see De Vido (2018), p. 380 ff.
12  On this point see Manacorda (2012), p. 1370, who restricts the notion of “obligation” to criminalize to cases where the international treaty 
provides for a jurisdictional mechanism capable of sanctioning the state that fails to comply with the duty of penal protection.
13  On the evolution of due diligence obligations within international law and their content with reference to the protection of women from 
violence Bourke-Martignoni (2008), pp. 48 and 52 ff.
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deterring citizens from violating the right14 . Since the renowned case X and Y v. Netherlands 
(1985), the Strasbourg Court has recognised that states must employ criminal law whenever 
“fundamental values and essential aspects” of the rights protected by the Convention are at 
stake; following this reasoning, it has then held that states must criminalise domestic and 
sexual violence15.

A similar scenario can be observed in the context of the Inter-American Convention on 
Human Rights; here it is sufficient to recall the ruling rendered in the Cotton Field case (2009) 
where the Court declared the Mexican state guilty of violating its duties of due diligence in 
the prevention and prosecution of gender-based violence16 . Theoretically, this kind of obli-
gation entails less compression of the lawmaker’s discretion, leaving it free to select the most 
appropriate means of protection, choosing from the range of instruments at its disposal17. 
However, we should bear in mind that regional courts and international human rights bodies 
have been gradually specifying the extent of due diligence duties, sometimes even affirming 
the obligation to penalise specific conduct considered harmful to the rights under protection18 
.In the second case, the obligation to criminalise is enshrined in a provision that compels the 
state to prohibit specific types of conduct. Structurally, such norms constitute obligations of 
result, the fulfilment of which requires the state to use criminal law. We can find them espe-
cially in sectoral treaties such as the Istanbul Convention: indeed, Art. 33 ff. list the different 
forms of violence against women that State parties are required to criminalise19. Here, theo-
retically, criminal policy choices are influenced more than in the case of due diligence duties: 
in fact, the lawmaker’s authority seems to be safeguarded only on a formal level. Moreover, 
it should be pointed out that the Convention occasionally lays down prescriptions also con-
cerning the severity of the sanction, thereby establishing, with reference to specific forms of 
violation, “obligations to punish more harshly”. However, we must remember that, as already 
mentioned, the effectiveness of the obligations to penalise also depends on the enforcement 
instruments provided for by the various treaties. 

Dwelling on the binding power of obligations to criminalise, it is first necessary to distin-
guish between acts of soft law and acts of hard law. The first category includes the aforemen-
tioned declarations of principles pronounced by the General Assembly of the United Nations. 
We have already pointed out that these acts have a non-binding nature and, as such, they do 
not provide for obligations to penalise. However, they do contribute to the development of 
international law, giving impetus to the creation of multilateral agreements and encouraging 
the establishment of practices respectful of fundamental rights20.

Moving on to acts of hard law, their influence on criminal policy is closely related to the 
enforcement mechanisms set out by treaties and to the capacity of legal systems to adapt to 
international law. As the analysis of this last profile would force us to deal with complex issues 
of constitutional law21, we will instead focus on the first issue. It should be pointed out that, as 
known, conventions generally do not provide for jurisdictional bodies but entrust the moni-
toring of their implementation to reporting procedures and follow-up mechanisms. 

14  For further information on the content of due diligence obligations Monnheimer (2021), p. 117 ff. With specific reference to the right to 
life see Pisillo Mazzeschi (2020), p. 201 ff., who thinks that the provision of a regulatory apparatus aimed at preventing the violation of 
this right constitutes in any case an obligation of result.
15  With specific reference to domestic violence De Stefani (2019), p. 48 ff.
16  Inter-American Court of Human Rights, 16 November 2009, Claudia Ivette González et al. v. Mexico. On the point De Vido (2016), p. 
60 ff. For the sake of completeness, it should be noted that prior to this time, the Inter-American Commission had already examined several 
appeals on violence against women. However, since they all regarded forms of “institutional violence”, they should be framed within the State’s 
non-interference duties.
17  For further information on the differences between the State responsibility in case of an obligation of due diligence and an obligation of 
result, and a few notes on the field of human rights Pisillo Mazzeschi (1989), p. 387 ff.
18  See, in this perspective, the case of M.C. v. Bulgaria (Appl. No. 39272/98, 4 December 2003), discussed below. At the international level, a 
similar process of specification of the content of the duty of due diligence was initiated in 1999 by the Special Rapporteur on violence against 
women: in this regard see J. Bourke-Martignoni (2008), p. 57 ff. 
19  Here, it should be pointed out that the Istanbul Convention also contains duties of due diligence, relating to prevention, protection and 
repression activities. On this point De Vido (2016), p. 110 ff.
20  It is not uncommon, in fact, that although not bound, States are urged to conform to the standards established at the universal level, trusting 
in the possibility of gaining material advantages (economic rather than political benefits). On the binding power of the Declarations made by 
the General Assembly of the United Nations, for all, Conforti e Focarelli (2020), p. 509 ff.
21  The topic goes beyond the scope of these reflections; in this regard, we just observe that, despite the diversity of the solutions put in place, 
experience reveals an ever-increasing tendency of systems to provide mechanisms aimed at ensuring the immediate adaptation of domestic 
law to international law. For an overview of the orientations taken in this regard by the most recent constitutions Bartolini (2014), p. 1296 
ff.; the topic will be examined below, with specific reference to the relationship between the Italian system and the European Convention on 
Human Rights.
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As examples, we can mention the Inter-American Convention on the Prevention, Pun-
ishment and Eradication of Violence against Women, adopted on 9 June 1994 (the so-called 
Belem Do Pará Convention) and the Istanbul Convention, the implementation of which 
is entrusted respectively to the Mecanismo de Seguimiento de la Convención de Belém do Pará 
(MESECVI) and the Group of Experts on Action against Violence against Women and 
Domestic Violence (hereafter GREVIO). Clearly, the efficacy of this kind of convention is 
limited by the lack of means to “sanction” the state that does not fulfil its obligations. Let us 
consider the activity of GREVIO: this body periodically examines the reports sent by member 
states, if necessary requesting further information from NGOs and national human rights 
institutions; based on the data collected, it draws up a report which is published and may con-
tain general recommendations22. When these recommendations express a negative evaluation, 
they affect the state on a reputational level and thus induce it to adapt its legislation to the 
standard required by the Convention. They are, nevertheless, the result of a secondary control 
and, above all, GREVIO has no instruments to “force” the state to comply with its indications.

A different conclusion can be reached with reference to treaties such as the European 
Convention on Human Rights and the Inter-American Convention on Human Rights which 
provide for jurisdictional bodies in charge of examining complaints filed by individuals. In 
our considerations, it is sufficient to take into account the European Convention on Human 
Rights. On an international level this treaty constitutes a unicum as it provides for a perma-
nent judicial body that is responsible for monitoring the enforcement of its provisions23. First 
of all, once it recognises the existence of an obligation to criminalise, the Court examines not 
only the legislation passed by the state but also its capacity to ensure an effective punishment 
of the conduct object of criminal charges. It therefore orders the state to pay compensatory 
damages whenever the latter proves to be unable to protect the right under the Convention24. 
Whenever the Court detects a structural deficiency, it can indicate general measures which 
must be adopted to avoid a new violation; their enforcement is supervised by the Committee 
of Ministers which provides for sanctions if the state fails to comply with the decision. Fur-
thermore, it is important to recall that national courts are also required to ensure the fulfil-
ment of rights and obligations under the Convention: a cross-country examination of applied 
domestic law shows an increasing penetration of the Convention in the national systems25 .

Finally, we should remember that the European Union also provides for the protection of 
fundamental rights and has a strong influence on the criminal policy of each nation. For the 
purposes of the following analysis, however, it is not necessary to research this organisation’s 
activity in greater depth in that violence against women does not currently fall within the 
competence of the Union; consequently, its interventions are so far limited to certain specific 
forms of aggression26 .

To summarise, we can affirm that human rights law does not represent a unitary body, 
rather a set of acts which can impact national criminal policy to varying degrees. Naturally, 
this plurality of sources and integration mechanisms also influences the content of obligations 
to criminalise; nonetheless, the dialogue between the Courts themselves and with the con-
ventions’ monitoring bodies leads to a mutual contamination which considerably reduces the 
differences between the various human rights protection systems27 .

22  For further information on this point McQuigg (2017), ch. V, Monitoring mechanisms, of the ebook version available at ereader.perlego.
com; De Vido (2016), p. 179 ff.
23  Decisive was the adoption of Protocol No. 11 of 1 November 1998: on this point Pineschi (2012), p. 576, to whom reference can also be 
made for an overview of the functioning of the different system established by the Inter-American Convention (p. 586 ff.).
24  On the importance of this review, which is a direct consequence of the principle of effectiveness, Viganò (2011a), p. 2653 f.
25  For an overview on the topic Martinico (2012), p. 407 ff.
26  We refer, in particular, to violations related to the areas of “trafficking in human beings”, “sexual exploitation of women and minors” and 
“cybercrime” (Art. 83 TFEU): from this perspective, it is possible to think to Directive 2011/93/EU of the European Parliament and of 
the Council on combating the sexual exploitation of children and child pornography. As for the Proposal for a Directive mentioned at the 
beginning, in the light of the clarifications we just made, it is easy to understand why the EU act provides for obligations to criminalize 
relating to non-consensual sharing of intimate or manipulated material (Art. 7), online stalking (Art. 8), online harassment (Art. 9) and 
incitement to online violence and hatred (Art. 10), without, instead, containing any obligations relating to the protection of children and 
minors. It is clear, however, that the approval of the Proposal would have significant effects on the matters to be regulated (on this point, with 
specific reference to the procedural regime of sexual violence, infra, § 4 text nt. 65).
27  To confirm this statement, it is sufficient to consider that, on the one hand, the Istanbul Convention has been significantly influenced by the 
ECtHR case law; on the other hand, some recent decisions of the Strasbourg Court show traces of a reverse process of cross-fertilization. In 
this regard, we can take as example the already mentioned case of Talpis vs. Italy: drawing inspiration from Art. 50 ff. of the Convention, the 
Court stated that, when it comes to assessing the immediacy of the danger that justifies the adoption of protection measures (the so-called 
“Osman test”), the particular vulnerability of the victim of family violence must be taken into account and consequently a less restrictive 

https://ereader.perlego.com/1/book/1486356/12?element_originalid=chapter5.1
https://ereader.perlego.com/1/book/1486356/12?element_originalid=chapter5.1
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The contribution of regional human rights conventions to the 
affirmation of the prohibition of violence against women.

After having briefly framed the topic of these reflections, we can now focus on the ques-
tion posed at the beginning of this report: as pointed out, our intention is to assess the impact 
of human rights law on national policies to combat violence against women, taking the Italian 
legal system as our main viewpoint. To proceed in order, it is appropriate to start by discussing 
the contribution of international human rights law to the affirmation of the prohibition of 
violence against women and to then examine the problems stemming from the use of interna-
tional conventions as instruments of criminal policy. Since we have already pointed out that it 
is possible to speak of duties to provide for criminal law protection only with reference to the 
rules contained within regional treaties, we first analyse the European Convention on Human 
Rights, then move on to consider the role played by the Istanbul Convention.

The premise in discussing the European Convention on Human Rights is that this treaty 
does not contain explicit obligations to criminalise; despite this deficiency, the Strasbourg 
Court has repeatedly affirmed that member states must use criminal law in order to ensure the 
full enjoyment of the rights protected by the Convention. As they are limited to the specific 
violation claimed by the applicant, the decisions of the European Court of Human Rights do 
not provide a comprehensive framework of requirements; yet their examination allows us to 
identify some general trends which reflect the Court’s attitude towards domestic and sexual 
violence28. In short, a common element emerging from the Strasbourg case law is the tendency 
to frame the obligation to sanction this type of assault within Articles 2 and 8, relating respec-
tively to the right to life and the right to private and family life29. Within this general legal 
framework it is not infrequent for the Court to recognise the existence of special protection 
requirements, sometimes considering violence against women as a form of indirect discrim-
ination30 and sometimes qualifying ill-treatment as a violation of the prohibition of torture 
enshrined in Article 3 of the Convention31. The significance of such interpretations should 
not be underestimated. Indeed, this case law not only emphasises the wrongness specific to 
domestic and sexual violence but also justifies the introduction of special regulations aimed at 
ensuring a more effective functioning of criminal prosecution for these cases32 .

Given this background, in order to assess the impact of the European Convention on Hu-
man Rights on national policies to combat violence against women, it is worth recalling that 
on some occasions the Strasbourg Court has even affirmed the obligation of member states 
to criminalise specific types of conduct. Here we can cite the case of M.C. v. Bulgaria (Appl. 
No. 39272/98, 4 December 2003) in which the European Court of Human Rights clarified 
that the positive obligations of protection, stemming from Articles 3 and 8 of the Convention, 
require an actual repression of non-consensual sexual acts - regardless of any form of resist-
ance expressed by the victim33. However, it is much more frequent in the Court’s decisions 
to criticise the violation of procedural obligations, lamenting the failure of states to carry out 

standard must be adopted. On the roots of the Istanbul Convention McQuigg (2012), p. 949 f.; instead, on the Convention’s influence on the 
ECtHR case law De Vido (2017), f. 6, p. 10 f.
28  An overview of the most significant Strasbourg Court jurisprudence on domestic violence can be found in Herring (2020), p. 60 ff.
29  See, among many, Branko Tomašić and others v. Croatia (Appl. No. 46598/06, 15 April 2009); J. L. v. Italy (Appl. No. 5671/16, 27 May 2021).
30  Thus, in the landmark case Opuz v. Turkey (Appl. No. 33401/2009, 9 June 2009); successively, see e.g. Talpis v. Italy (Appl. No. 41237/14, 
2 March 2017); Volodina v. Russia (Appl. No. 41261/17, 4 November 2019). It is worth noting, however, that such a qualification implies the 
idea that “a general practice of national authorities, in this case their inaction, ends up having a prejudicial impact on only one category of 
subjects, in this case women, and must therefore be considered discriminatory” Viviani (2009), p. 669.
31  See, again, Opuz v. Turkey, cit.; more recently Valiuliene v. Lithuania (Appl. No. 33234/07, 23 March 2013). For further information on the 
basis of this solution and on the different orientation followed by the Inter-American Court De Vido (2016), p. 67 ff.
32  In this regard, it should be recalled that the prohibition enshrined in Article 3 of the Convention is absolute and therefore does not admit 
limitations arising from the need to protect other fundamental rights; hence, for example, it is impossible to exclude the application of 
criminal sanctions even in cases where this is requested by the victim of the offence. On this point J. Herring, Domestic Abuse and Human 
Rights, cit. p. 80 ff.
33  For the sake of completeness, it should be pointed out that, in order to enforce the Court’s decision, the Bulgarian government has not 
amended the provisions of the Criminal Code relating to the crime of sexual violence; however, it addressed circulars to police and judicial 
offices to guide the investigation in cases of sexual violence (see the report of the Council of Ministers available at hudoc.echr.coe.int). In 
more recent case law, a similar recognition of obligations to criminalize can be found in the case of Söderman v. Sweden (Appl. No. 5786/08, 
12 November 2011), in which the Strasbourg judges affirmed the need to punish the abusive acquisition of sexual images of minors; shortly 
before the conclusion of the case, the Swedish Parliament amended the Criminal Code so as to criminalize the conduct brought to the 
Court’s attention.
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prompt investigations or to take appropriate protective measures. Clearly, the recognition of 
an obligation to criminalise is implicit in these circumstances as the existence of a criminal 
offence is a logical precondition for an effective trial and for the adoption of measures aimed 
at protecting the victim from a potential recurrence of the crime; however, here the Court 
usually limits itself to ordering the state to paying compensation without adopting any further 
general recommendations34.

With respect to this trend, the only exceptions are represented by cases where there are 
serious structural deficiencies35. It should nevertheless be emphasised that, even when there 
is no real obligation to change the national legal framework, in case of conviction the state 
is prompted to do so by the necessity to avoid a new breach of the fundamental right. From 
this perspective we can consider the example of Italy, recently convicted for failing to protect a 
woman victim of domestic violence (Talpis v. Italy, Appl. No. 41237/14, 2 March 2017)36. As a 
result of this decision, condemning the Italian state for having violated the right to life and the 
prohibition of discrimination, the Parliament approved l. 19 July 2019, no. 69, the so-called 
Codice Rosso which, with the intention of ensuring a faster response of the criminal justice 
system, established a “fast track” for the prosecution of domestic abuse cases37. To sum up, we 
can say that, so far, on the one hand, the European Court of Human Rights has rarely forced 
states to amend their criminal law in order to fulfil specific duties to criminalise38. On the 
other hand, since it has sanctioned countries that are parties to the Convention many times, 
we can safely conclude that it has given impetus to reforms aimed at ensuring a more effective 
fight against domestic and sexual violence.

Turning now to the Istanbul Convention, in order to assess the impact of this treaty on na-
tional criminal policy, it is useful to provide some preliminary clarifications regarding its con-
tent and efficacy. Firstly, it should be pointed out that - as already mentioned - the Convention 
contains both specific obligations to criminalise (Art. 33 ff.) and broader duties of prevention, 
protection and repression (Art. 49 ff.). In this general framework, a significant element lies in 
the choice to qualify violence against women as a “manifestation of the historically unequal 
power relations between the sexes”39. Indeed, although it takes a gender-neutral approach in 
defining domestic violence and identifying the corresponding obligations to criminalise40, the 
Convention recognises the importance that cultural factors play in the aetiology and repres-
sion of violence against women41. Consistently, it considers the promotion of gender equality 
as an essential instrument of prevention. Secondly, looking at the efficacy of the treaty, we have 
already mentioned that its enforcement is ensured by the monitoring activity of GREVIO - 
a body that has no means of coercion yet is able to exert notable pressure on governments, 
acting on a reputational level. For the sake of completeness, it is worth pointing out that the 
Istanbul Convention shows a “universal aspiration”, being theoretically open to adherence by 
countries not belonging to the Council of Europe42. At the same time, the faculty of adhering 
states to make reservations confers to single provisions a different binding force.

In light of the preceding clarifications, the role played by the Istanbul Convention in the 
repression of domestic and sexual violence should now be easier to identify. We can first of all 
state that this treaty has prompted European legislators to criminalise conduct violating es-
sential rights that was previously considered licit or not worthy of punishment. Since it is not 
possible to examine the full Convention, let us focus on the obligation to criminalise sexual 

34  On this point Viganò (2011a), p. 2677 f.
35  See, in this perspective, the recent case of Tunikova and others v. Russia (Appl. No. 55974/16, 14 March 2022), where the Court affirmed the 
Russian State’s duty to amend its criminal legislation in order to ensure effective repression of domestic violence against women (in particular, 
for a summary of the conditions under which general measures aimed at ending the violation may be ordered, see § 146 ff.).
36  For more details on the findings of the European Court of Human Rights Nascimbene (2018), p. 3 ff.
37  For an overview of the amendments made by the reform to the procedural system Algeri (2019), p. 1363 ff. To complete the overview, 
it should be recalled that Italy has recently been convicted again – Landi v. Italy case (Appl. No. 10929/19, 7 April 2022) – for not having 
reacted promptly and effectively in a case of domestic violence; in the explanatory statement, the Strasbourg Court, however, acknowledges 
the activation of the Italian State in order to remedy the highlighted problems, through the approval of Law No. 69 of 2019.
38  In this respect, therefore, the conclusion of Manacorda (2012), p. 1399 f. still appears to be valid.
39  See the preamble to the Convention.
40  For further information on the meaning of the apparently contradictory choice adopted by the Convention Herring, Domestic Abuse and 
Human Rights, cit., p. 101 ff.; as well as, in an historical perspective, which considers the influence exerted by feminist movements De Vido 
(2016), p. 83 ff.
41  From this point of view, the Istanbul Convention appears to have been influenced by the approach adopted by the CEDAW, which, starting 
from the already mentioned Recommendation No. 19, qualified violence against women as a form of discrimination: on this point and on the 
link between cultural norms and the “selective tolerance” of state apparatuses Fitzpatrick (1994), p. 534 ff.
42  De Vido (2016), p. 182, who points out that the Convention is open to accession by states that are not members of the Council of Europe.
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violence: according to art. 36 Conv. states parties are required to take the “necessary legisla-
tive or other measures to ensure” that, inter alia, the intentional “engaging in non-consensual 
vaginal, anal or oral penetration of a sexual nature of the body of another person with any 
bodily part or object” is criminalised as well as the “engaging in other non-consensual acts of a 
sexual nature with a person”. As the offence of rape has traditionally been centred on coercing 
another person to commit sexual acts, after the ratification of the Convention some European 
countries have felt obliged to change their criminal laws. As an example, we can quote the 
case of Germany which, with the Fünfzigstes Gesetz zür Änderung des Strafgesetzbuches of 9 
November 2016, amended § 176 under the heading of sexual assault so as to incriminate the 
conduct of “one who commits sexual acts with a person against his recognisable will”43. In the 
same vein, one may also recall Spain’s recent decision to recast the regulation of crimes against 
sexual freedom (Ley Orgánica de garantía integral de la libertad sexual, of 30 May 2022): the 
new article 178 punishes as sexual violence “anyone who performs acts violating the sexual 
freedom of another person without that person’s consent”; it also specifies that “consent shall 
only be deemed to exist when it has been freely expressed by acts which, taking into account 
the circumstances of the case, clearly express the person’s will”. It is true that this reform is the 
outcome of a wide-ranging mobilisation, triggered by the scandal caused by a trial for sexual 
assault against a minor44; however, the parliamentary debate shows that it is also justified by 
the need to enforce the Istanbul Convention and eliminate the risks of secondary victimisa-
tion arising from the previous distinction between acts of violence and mere sexual assault45 .

Our reflections regarding the capacity of the Istanbul Convention to influence crimi-
nal justice systems would be incomplete if we ignored the increasing role played by national 
courts in implementing the international obligations assumed by the state. In this respect, we 
have already noted the variety of solutions adopted by each country to ensure the adaption 
of domestic law to that of the Convention. Since it is impossible to set out reflections with a 
general scope, we merely refer to the case of Italy where, following Constitutional Law no. 3 of 
18 October 2001 amending Title V of the Constitution, covenant norms constitute an inter-
posed standard of constitutionality which each judge is required to consider when interpreting 
the law46. That said, we can observe that, in order to align domestic law with the obligations 
laid down by the Istanbul Convention, Italian case law has broadened the scope of article 572 
of the criminal code to also sanction the ill-treatment perpetrated against a non-cohabiting 
partner47. Indeed, the Italian criminal code traditionally conceives family as a consortium of 
persons who have a stable relationship and share a household. Conversely, article 3 Conv. 
adopts a broader definition of domestic violence in that it focuses on the mere existence of an 
intimate relationship between the victim and the perpetrator. This being the case, we can af-
firm that the extensive interpretation of article 572 of the criminal code aims to eliminate the 
current misalignment between the offence and the concept of domestic violence as accepted 
at the international level.

To summarise, we must recognise that regional human rights treaties have in fact influ-

43  Fünfzigstes Gesetz zür Änderung des Strafgesetzbuches - Verbesserung des Schutzes der sexuellen Selbstbestimmung, vom 4 November 2016, BD-
Drucksache 18/9097. The need to reform § 177 StGB, in order to ensure its compliance with the Istanbul Convention, had already been 
advocated by Hörnle (2015), p. 8 ff., to whom we refer also for an in-depth discussion regarding the technical solutions that could be used 
in order to achieve this result. 
44  Reference is made to the case of the so-called “Manada de Manresa”, concerning an episode of group sexual violence committed against a 
minor girl, in a state of unconsciousness resulting from the consumption of alcohol and drugs: at first, the defendants had been convicted of 
the more tenuous offence of sexual assault, due to the lack of any real activity of physical violence or coercion. For more details on the case and 
the debate it triggered see Gatta (2019); Faraldo Cabana (2018). For the sake of completeness, it should be noted that the reform that 
occurred in Germany was also occasioned by a mass movement, sparked by a series of sexual assaults committed on New Year’s Eve 2016 in 
several German cities; however, this circumstance does not seem to have significantly affected the amendment of § 178 StGB. On this point, 
for all, Schmidt (2018), p. 245 ff.
45  Vd. Congreso de los Diputados. Boletín oficial de las cortes generales, Proyectos de Ley, Nùm 62-5, p. 9. 
46  As it is well known, crucial for the affirmation of the solution quoted in the text was the intervention of the Constitutional Court through 
the so called “sentenze gemelle” (sentences n. 348 and 349 of 24 October 2007): on the scope of the principles enunciated therein, in relation 
to the expression “international obligations” contained in Article 117 of the Constitution, see Conforti e Iovane (2021), p. 9 f; Serges 
(2014), p. 196 ff.
47  Thus, most recently, Court of Cassation, sect. VI, 30 March 2022, no. 18079; conf. Id., sect. VI, 11 February 2021, no. 17888, where it is 
clarified that Article 572 of the Criminal Code can be applied in case of a short-term cohabitation, as this is sufficient to give rise to duties of 
moral assistance. In this regard, it should also be pointed out that the above-mentioned extensive interpretation causes delicate overlapping 
problems between the offence of ill-treatment and the offence of persecutory acts, which is aggravated by the existence of an emotional 
relationship between the victim and the perpetrator (Article 612-bis, para. 2 of the Criminal Code); this problem was, inter alia, highlighted 
by the Constitutional Court (judgment no. 98 of 14 May 2021), which incidentally noted the conflict with the principle of legality of the 
above-mentioned extensive interpretation of the offence of ill-treatment.
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enced criminal policy, giving impetus to the criminalisation of forms of violence that have tra-
ditionally been considered not worthy of punishment. Admittedly, national legislatures have 
only rarely been “forced” to amend criminal laws; they have more often responded to demands 
for reform that were already widely felt by society. Nevertheless, there is no doubt that human 
rights law has speeded up the implementation of regulations on domestic and sexual violence. 
Before concluding this section, it is worthwhile to point out the significance of conceptualis-
ing violence against women as a violation of human rights. Historically, international human 
rights law developed to protect the individual from aggressions committed by public author-
ities, thereby limiting the principle of state sovereignty48. Only later, through the theories 
of complicity or omission, has it been extended to encompass infringements committed by 
individuals. For this reason, international law still manifests a singular importance whenever 
violence has a “structural” character as it can benefit from the tolerance of law enforcement 
agencies. In view of this consideration, it is easier to understand why the European Court of 
Human Rights has sometimes grounded the obligation to punish violence against women on 
the prohibitions of torture and discrimination. Indeed, we cannot doubt the contribution that 
international law is still bringing to the repression of domestic and sexual violence.

The limits of using international human rights law as an 
instrument of criminal policy.

Having shed light on the contribution of the ECtHR case law and the Istanbul Conven-
tion to the affirmation of the prohibition of violence against women, we must now investigate 
the problems arising from the use of international treaties to counter domestic and sexual vio-
lence. Here, we need not deepen the objections that have been raised with regard to the trans-
figuration of human rights law that results from its use as a penal driver49. Rather, we want to 
assess whether human rights conventions are an appropriate means to achieve criminal policy 
objectives. Indeed, we have already mentioned that prominent scholars consider international 
law to be co-responsible for some involutions that have recently affected our penal system50 .

As a matter of fact, we can first of all observe that the reforms occurred in Italy over the 
last few years have shown a tendency to increase the penalties applied to offences usually 
adopted to punish domestic and sexual violence. In particular, the legislature seems inclined 
to stigmatise an ideological element which could be identified in the patriarchal culture typ-
ically underlying such forms of aggression. In this perspective, let us consider the already 
quoted law no. 69 of 2019: in addition to the previously mentioned amendments relating to 
procedural law, it has introduced the offence of permanent disfigurement of the face (article 
583-quinquies of the criminal code), punishing this conduct with a harsher penalty than that 
resulting from the application of the offence of intentional injury in its most severe degree. 
It is true that the amendment could also be justified by the greater harmfulness of assaults 
which, by affecting the face, damage the person’s relational life. However, on the one hand, law 
no. 69 of 2019 does not extend the scope of the offence to infringements caused by negligence, 
the punishment of which remains entrusted to the common offence of injury51. On the other 
hand, it does not limit the punishment to conduct which results in a true disfigurement of 
the face and is therefore capable of undermining the victim’s interest in preserving his or her 
personal identity52. Given these observations, it seems more appropriate to assume that the 

48  In this regard, it is sufficient to recall the importance in international law of the prohibition of torture; on the “subversiveness” of human 
rights theory, insofar as it contrasts with the traditional principle of state sovereignty Pisillo Mazzeschi (2020), p. 9 and the literature cited 
therein.
49  In this regard, it is sufficient to point out that some scholars believe that such a process leads to a weakening of international human rights 
law, since it depowers the stigma generally associated with the application of correlative protection instruments. On this point and for other 
critical observations, concerning in particular the use of international human rights law to repress violence against women Roth (1994), p. 
332 f.
50  Retro, § 1, text and nt. 4.
51  More specifically, Law No. 69 of 2019, on the one hand did not amend Article 590 of the Criminal Code, so as to make reference to the 
new provision, and on the other hand repealed Article 583 para. 2 no. 4 of the Criminal Code, which identified facial disfigurement as one of 
the possible forms of grievous bodily harm. On this point, in critical terms, Padovani (2019), p. 55.
52  In this regard, it should be recalled that the concept of “disfigurement” is generally interpreted so as to encompass injuries that lead to an 
alteration of the facial features, without however leading to its deformation; more specifically, according to a well-established interpretation 
“permanent disfigurement is any harm that, without causing the more serious consequence of deformation, causes an irreversible disturbance 

4.



Sofia Braschi 

563/2022

Diritto penale e violenza di genere
Derecho penal y violencia De género
genDer violence anD criminal law

lawmaker was prompted to amend the criminal code by some serious episodes of so-called 
vitriolage, i.e. attacks committed with corrosive acid and animated by the intent to destroy the 
partner after the break-up of a relationship53; therefore, this type of injury has been elevated to 
an autonomous offence so as to stigmatise the intentional harm contained in such extremely 
serious forms of prevarication. In fact, the same rationale explains the choice of law no. 69 of 
2019 to increase the penalties provided for the offences of domestic ill-treatment (article 572 
of the criminal code) and sexual violence (article 609-bis of the criminal code): it has rightly 
been observed that the sentences resulting from these amendments can only be understood 
from the perspective of condemning the violation of human dignity that is embedded in these 
kinds of aggression54. Finally, it is important to bear in mind that even other European coun-
tries have recently chosen to emphasise the discriminatory purpose pursued by the perpetrator 
as an aggravating circumstance: here, we can mention the example offered by the Spanish 
legal system which, since 2015, includes a special circumstance centred on the perpetrator’s 
machoistic motive55 .

The above-mentioned reforms reflect the increasing awareness of the severity of domestic 
and sexual violence. At the same time, they intend to exploit the deterrent effect of criminal 
law and its ability to act as a means of cultural orientation. In other terms, the legislature, by 
creating special aggravating circumstances and offences, aims to stigmatise the harmfulness of 
the acts criminalised and to condemn the patriarchal attitude they express56. 

On closer examination, however, one can doubt the efficacy of the tightening of such 
sanctions: in fact, the above regulations are targeted at individuals who mostly act irrationally, 
thus revealing a limited capacity to serve as an instrument of social orientation57.  In any case, 
it is certain that the legal framework resulting from law no. 69 of 2019 raises significant issues 
related to the principle of reasonableness governing criminal law. Without dwelling on this 
in detail, let us consider the difference between the sentence imposed for permanent facial 
disfigurement and that applied for the amputation of an arm or a leg, whenever a mitigating 
circumstance applies: a divarication in strong tension with the principles of equality and pro-
portionality of the sanction emerges 58. More in general, the enhancement of psychological 
elements as aggravating circumstances risks violating the principle of materiality59. Finally, 
since it is difficult to prove elements related to the emotional sphere, increases in sentences 
based on cultural factors are in strong tension also with the principle of legality.

To sum up, we can state that the choice of aggravating the penalties for violence expressing 
a culture of discrimination stands in contrast to certain key protection principles of criminal 
law; from this point of view, the criticism of the most recent reforms on domestic and sexual 
violence is therefore justified. Having clarified this point, we still have to understand whether 
this involution depends on the necessity to fulfil international requirements. In this regard, it 
is true that the aforementioned laws are consistent with the approach adopted by the Istanbul 
Convention which, as seen, recognises violence against women as a phenomenon closely re-
lated to culture and urges member states to implement measures aimed at eliminating gender 

of the harmony and eurhythmics of the facial lines, with an unpleasant or amusing effect, even if not repugnant, according to a common 
observer of normal taste and average sensitivity” (Court of Cassation, sec. V, 16 June 2021, n. 23692; conf. ex multis, Id., sec. V, 5 October 
2020, no. 27564).
53  To confirm what is stated in the text, it is sufficient to recall that the idea of introducing a rule specifically aimed at punishing facial 
disfigurement is not new: Bill No. 2757, submitted to the Senate during the 17th legislature, had already moved in this direction, which, 
moreover, spoke of “identity murder”. On the contents of the proposal Venturoli (2018), p. 1 ff.
54  Palazzo (2021), p. 3 f.
55  Reference is made to Art. 22 para. 4, introduced by Ley Orgánica 1/2015; the aforementioned Ley Orgánica of 30 May 2022 established 
that the circumstance must be applied to the new crime of sexual violence. Finally, to complete the overview, it is worth mentioning that the 
Ley Orgánica 1/2004 already introduced offences aimed at punishing more severely the commission of several offences against the physical 
and moral integrity by men against persons who have been currently or previously in a relationship. For further information on the latter 
provisions and on their interpretation by the case law of the Spanish Constitutional Court Maugeri (2016); for an overview of current 
regulations in Spain aimed at sanctioning domestic and gender-based violence, see instead Muñoz Conde (2017), p. 181 ff.
56  On the function of cultural orientation of “gender” incriminations see, in the Spanish literature, Laurenzo Copello (2015), p. 787 ff.; in 
the Italian one, Maugeri (2021), p. 108 ff. In the North American literature, on the contribution of criminal law to the production of cultural 
change Sunstein (1996), p. 912.
57  On this point Palazzo (2020), p. 709; Vitarelli (2016), p. 466 f.
58  Indeed, while the first form of injury will be punished with imprisonment from five years and eight months to approximately fourteen years, 
the second will be punished with imprisonment from six months to three years. On this point Venturoli (2018), p. 18.
59  On this regard, we can recall the reflections developed by German doctrine with reference to hate crime by Timm (2014), p. 146 ff; Hörnle 
(2014), p. 97 f.; on the relationship between violence against women and hate crime, besides, see Steinl (2018), p. 191 ff.; Goisis (2019), p. 
453 ff.



Sofia Braschi 

573/2022

Diritto penale e violenza di genere
Derecho penal y violencia De género
genDer violence anD criminal law

inequalities. However, this treaty does not include specific indications concerning the need to 
render the perpetrator’s misogynist or sexist ideology an aggravating element60. Indeed, article 
42 merely states that, in case of domestic and gender-based violence, no excusing or mitigat-
ing conditions may be applied in relation to “culture, custom, religion, tradition or so-called 
‘honour’”. Furthermore, article 47, listing the elements to be assessed in sentencing, gives 
relevance to the relationship between victim and perpetrator without mentioning cultural 
motivations. In brief, there is no “obligation to punish more harshly” any conduct committed 
with a sexist motive; therefore, it is inappropriate to blame international sources for the choic-
es made in domestic legislature.

A more in-depth analysis needs to be made regarding procedural obligations. The premise 
is that the Istanbul Convention moves from the idea that, in order to combat violence against 
women effectively, it is necessary to punish any conduct ascribable to this phenomenon61.  
Therefore, it sets out not only specific obligations to criminalise, but also procedural duties 
aimed at ensuring the efficacy of state law enforcement. In this general framework, in order 
to understand the problems arising from such a punitive approach, we can focus on article 
55(1) of the Istanbul Convention. According to this provision “Parties shall ensure that inves-
tigations into or prosecution of offences established in accordance with Articles 35 [physical 
violence], 36 [sexual violence], 37 [forced marriage], 38 [female genital mutilation] and 39 
[forced abortion and forced sterilisation]  of this Convention shall not be wholly dependent 
upon a report or complaint filed by a victim if the offence was committed in whole or in part 
on its territory, and that the proceedings may continue even if the victim withdraws her or his 
statement or complaint”62 .

This norm addresses an issue widely discussed in Italy during the 1990s when crimes 
against sexual freedom were redrafted63; it clearly gives priority to the public interest in the 
prosecution over the protection of the victim’s privacy. In fact, while article 55 Conv. indicates 
ex officio prosecution as the main regime for the investigation of acts of physical and sexual vi-
olence, it excludes, once the report of an offence has been collected, that the judicial authority 
may abstain from prosecuting. Of course, the provision is also intended to protect the victim 
from any pressure aimed at getting him/her to take a non-cooperative attitude with law en-
forcement agencies. Moreover, as in domestic and sexual violence cases the victim’s testimony 
is crucial for proving the crime, it is clear that the final objective is to ensure the efficacy of the 
state’s repressive action.

Looking at our system, we should first point out that Italy has traditionally adopted an 
intermediate approach in that in many cases it leaves the victim the right to choose whether 
to proceed or not with prosecution64. Without modifying this framework, more recently the 
legislation has undergone several amendments aimed at avoiding inhibition of the prosecu-
tion after the report has been collected65. In this regard, we can mention the decision to make 
the complaint non-revocable in cases of aggravated stalking (article 612-bis of the criminal 
code, as amended by article 1 lett. b), law no. 119 of 15 October 2013), and, most recently, the 
exclusion from the scope of article 131-bis of the criminal code of personal injuries committed 
by a person previously or currently bound by a relationship (article 21 lett. a), law no. 134 of 
27 September 2021).

60  On the different meanings of misogyny and sexism Dempsey (2009), p. 143 ff.; on the relationship between gender-based and hate violence 
see the literature cited in the previous footnote.
61  At this regard, the influence exerted by the “battered women’s movement”, which arose in the second half of the last century in the United 
States of America and then progressively spread in Europe, emerges. On the relationship between the Istanbul Convention and the claims of 
feminist movements Sosa (2020), available in ebook version at www.perlego.com; instead, for an analysis of the influence on North American 
criminal policy of what has also been called “carceral feminism” Goodmark (2019), p. 125 ff.
62  For the sake of completeness, it is worth noting that, on several occasions, the ECtHR has also held that the withdrawal of the complaint 
by the victim does not relieve the State of its duty to protect her from domestic violence (see, in particular, § 88 of Levchuk v. Ukraine, Appl. 
No. 17469/2019 of 3 December 2020).
63  For further information on the debate that preceded the approval of Law No. 66 of 15 February 1996 Del Re (2007), p. 252 ff.
64  One can think from this perspective to the offences against sexual freedom committed against adults (Article 609-septies of the criminal 
code); but the same consideration also applies to slight and minor injuries (Article 582(2) of the criminal code). At a general level, for these 
hypotheses an influential scholar has used the expression of “querela-garanzia” (granting-lawsuit): Giunta (2019), p. 474 f.
65  In this regard, it is important to emphasize that the same perspective adopted by the Istanbul Convention is transposed, with reference 
to sexual violence, by the Proposal for a Directive mentioned above, notes 3 and 26. Indeed, Article 17(5) provides: “Investigations into or 
prosecution of offences referred to in Article 5 shall not be dependent on reporting or accusation by a victim or by their representative, and 
criminal proceedings shall continue even if the report or accusation has been withdrawn”. It is clear, however, that in case the Directive is 
adopted, the Italian legislature will be forced to make changes to the procedural regime currently provided for the offence referred to in 
Article 609-bis of the Criminal Code.

http://www.perlego.com
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These provisions have a supportable rationale; likewise, it must be considered that, histor-
ically, norms such as Article 55 Conv. have promoted the idea that domestic violence must 
never be justified. From a critical point of view, it must nonetheless be considered that recent 
studies carried out in the United States highlight how a strict punitive approach can have the 
unintended consequence of hampering the disclosure of domestic violence66. It is precisely the 
use of measures such as the prohibition to dismiss the proceeding that can result problematic.

In detail, such provisions do not consider that, in an intimate relationship, the victim may 
often want the violence to stop without also desiring the punishment of the offender. For this 
reason, the victim is discouraged from asking the institutions for help, knowing that he/she 
has no control over the consequences deriving from the report. Moreover, in cases of economic 
vulnerability, the tendency not to report is increased by the fear of losing any financial support 
as a consequence of the potential imprisonment of the abusive partner. Scholars also observe 
that no-drop prosecution policies contribute to the “institutionalisation” of the criminal re-
sponse to family violence, thus conveying a negative prejudice against women who do not 
report the abuse; hence a further resistance of the victim due to the fear of losing custody of 
minors whenever a context of habitual violence emerges. Finally, since empowerment strate-
gies would probably make women less disposed to accepting any form of submission, it would 
be better to ensure the full involvement of the victim at each stage of criminal proceedings if 
domestic violence is to be combated effectively.

To clarify, the aim of these reflections is not to demonstrate that article 55 Conv. provides 
for a wrong norm: as it is impossible to deal with such a complex issue in this report, we avoid 
taking any position concerning the most appropriate rules to prosecute domestic violence. The 
aim is only to point out that the punitive approach adopted by the Istanbul Convention may 
prove to be inadequate to achieve the goal of eliminating this type of violence. More generally, 
it is therefore justified to doubt the ability of human rights law to work as a criminal policy 
instrument. Indeed, it is known that international human rights treaties are generally inspired 
by a retributive conception of criminal justice and may therefore prove unsatisfactory if we 
assess their ability to combat criminal phenomena.

Final remarks.
The analysis carried out in the previous sections now allows us to set out some final re-

marks on the role of human rights law in the repression of violence against women.
To this end, it is first necessary to clarify the contribution that international human rights 

law has brought to our domestic legal systems so far. In this light, it would not be exaggerating 
to ask the same question formulated about twenty years ago by the feminist philosopher Ca-
tharine MacKinnon: “Are Women Human?”67. Indeed, leaving aside the criticism of so-called 
radical feminism68 regarding the structural incapacity of human rights law to eliminate gender 
inequalities69, it must be emphasised that, as pointed out earlier, there are currently no treaties 
in force on a universal level obliging states to sanction violence against women70. In addition, 
it is now worth highlighting that international scholars exclude that the prohibition of gender 
discrimination has become a principle of customary law on which to ground a general obli-
gation to penalise violence against women71. The situation does not appear to improve when 
we turn to covenant law; indeed, it is true that the prohibition of discrimination on grounds 
of sex is laid down in some universal treaties. Nevertheless, if we compare different regional 

66  On this point, see already Meloy Michelle e Miller (2011), p. 123 ff.; more recently Goodmark (2019), p. 133 ff.
67  MacKinnon (1999).
68  For a cataloguing of feminist currents and some insights into the so-called radical feminism Minda (2001), p. 229 ff. A survey of the 
feminist movements, in a historical perspective, can be found in Rochefort (2021), passim.
69  To summarize, we can state that at the basis of the scepticism expressed by radical feminism is the alleged inability of traditional legal 
structures to represent the needs of women; an overview of the more specific critiques elaborated with reference to international law can be 
found in Charlesworth (1994), p. 63 ff. From a historical point of view, there is no doubt that the original projection of international law 
exclusively on aggressions committed in the public sphere has contributed to put the phenomenon of domestic and sexual violence in the 
background: in this regard, ex multis, McQuigg (2017),  available in e-book  format at ereader.perlego.com. 
70  On this point, in critical terms, McQuigg (2016).
71  At this regard see De Vido (2018), p. 380 ff., according to whom, as already mentioned, the prohibition of certain forms of violence against 
women would have acquired the status of a principle of customary law. On the link between the prohibition of discrimination and violence 
against women, back, § 3, text and nt. 30.
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conventions, a number of significant differences regarding the meaning of this prohibition can 
be deduced. In particular, it is known that in some areas there is a strong reluctance to accept 
the principle of gender equality which, as seen, the Istanbul Convention instead considers cru-
cial in effectively combating violence against women72. In other words, although progress has 
been made in recent decades, international law has not yet succeeded in becoming a universal 
means of repressing violence against women. Meanwhile, the analysis of the sources in force 
on a regional level raises doubts about the claim of universalism from which human rights 
gain the power to limit state sovereignty.

A slightly different scenario can be observed in Europe. This research has revealed that, 
although international human rights law has given impetus to significant amendments of pe-
nal systems, only rarely can we say that lawmakers have been “forced” to change national law 
specifically to avoid sanctions based on the violation of obligations to criminalise. More often, 
international sources have been used to justify the acceleration of already existing reform pro-
cesses or to strengthen arguments for actions with a broad social support. However, human 
rights law seems able to provide a contribution to the enforcement of women’s security which 
other legal sources are unable to do. Firstly, it prompts reforms concerning the functioning of 
the state law enforcement system. Secondly, it influences the way domestic and sexual violence 
is conceived and promotes the harmonisation of existing regional laws. In any case, it is clear 
that the situation we have just described will change considerably if domestic and sexual vio-
lence becomes an area of European Union competence.

To complete our analysis, we must now ask ourselves whether the expansion of inter-
national human rights law is a desirable outcome with a view to combating domestic and 
sexual violence more effectively; in fact, the in-depth study carried out on art. 55 Conv. has 
revealed that international law is hardly capable of achieving criminal policy goals. Actually, 
the question is not entirely new as it echoes issues already dealt with in our literature in the 
1980s when discussing the possibility of deducing obligations to penalise from the Con-
stitution. In particular, even with reference to international human rights conventions, it is 
worth noting that such sources adopt a retributive perspective and thus reveal a structural 
inadequacy to operate as an instrument of criminal policy73. However, the objection we have 
recalled is today tempered by the fact that international sources are more flexible than the 
Constitution; moreover, we have seen that adhering states often have the power to modulate 
the binding force of the relevant provisions. Indeed, considering these elements, the focus of 
this reflection should be shifted to the identification of the most appropriate instruments to 
ensure the adaptation of international sources to emerging social needs. From this perspective, 
the opportunity that states have to make reservations to specific parts of a treaty74 should be 
enhanced in that it represents a remedy against any obsolescence that may be manifested by a 
specific provision without nullifying the validity of the other rules posed by the Convention. 
Furthermore, we have seen that the obligations to provide criminal protection have a different 
power to influence the legislators’ choices: considering that the duties of due diligence ensure 
a greater flexibility, we should question whether they are more adequate to achieve criminal 
policy objectives75.

In conclusion, it only remains for us to recall the reflections set out by Prof. Delmas-Mar-
ty and quoted at the beginning of the report. The increasing expansion of human rights law 
into areas traditionally covered by criminal law, together with the ambiguity characterising 
this development, requires academics to broaden the scope of their reflections. Indeed, only 
by adopting a critical approach to international law treaties is it possible to ensure that such 
sources do not make our legal system regress, rather continue to operate as an instrument for 

72  Consider, from this perspective, Art. 3(3) of the Arab Charter of Human Rights, according to which “Men and women are equal in human 
dignity, in rights and in duties, within the framework of the positive discrimination established in favor of women by Islamic Shari’a and other 
divine laws, legislation and international instruments”: as we can see, the provision does not attribute an absolute character to the prohibition 
of discrimination. For further information on the contents of this treaty and its implications in relation to human rights theory Lanzerini 
(2014), p. 89 ff.
73  We allude, in particular, to the reflections developed by Pulitanò (1983), p. 502 ff.
74  Significantly, international law reveals that the institution of the reservation has evolved so as to facilitate the participation of States in 
multilateral conventions: in this perspective it should be read, for example, the possibility that States have of making reservations even after 
negotiation (the so-called late reservation): for more on this point Conforti e Iovane (2021), p. 109 ff.
75  In this regard, see the reflections of Monnheimer (2021), p. 142 f., who, noting the greater “static nature” of the norms of international law, 
considers that due diligence duties are better able to adapt to changes in social reality. 
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the “humanisation” of our criminal justice system76.
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